ORDINANCE NO. 83-24

AN ORDINANCE TO AUTHORIZE A DEVELOPER’S AGREEMENT WITH
ODG AVON I, LLC FOR THE CONSTRUCTION OF PUBLIC IMPROVEMENTS,
TO WIT: A ONE THOUSAND FOOT EXTENSION OF AYON COMMERCE
PARKWAY FROM ITS CURRENT EASTERN TERMINUS
AND DECLARING AN EMERGENCY

WHEREAS, ODG Avon I, LLC (hereinafter referred to as “ODG”) is the owner of a
parcel of land located at the current eastern terminus of Avon Commerce Parkway, east of Moore
Road in the City of Avon; and

WHEREAS, ODG desires to extend Avon Commerce Parkway approximately 1,000 feet
to the east across all of its property; and

WHEREAS, in order to complete the extension of Avon Commerce Parkway, ODG
must construct Public Improvements, to wit: public water main, sanitary sewer, stormwater
drainage, street lighting, pavement site preparation and all appurtenances thereto to serve their

property; and

WHEREAS, on November 15, 2023, ODG presented plans and specifications for the
proposed Public Improvements to the Planning Commission and by a vote of five (5) in favor
and zero (0) opposed, Planning Commission made a conditional recommendation to Council to
approve same; and

WHEREAS, on August 23, 2024, the City Engineer completed his review thereby
making the conditional approval final and Council has had the opportunity to review the
Developer’s Agreement with ODG and has provided the Developer the opportunity to discuss
the proposed Developer’s Agreement and plans for the installation of said Public Improvements;
and

WHEREAS, after discussion, review and further consideration, Council has deemed it
acceptable, appropriate and in the best interests of the health, safety, and welfare of the citizens
of Avon to enter into a written Developer’s Agreement to provide for the construction of public
improvements as set forth herein.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
AVON, LORAIN COUNTY, OHIO:

Section 1 - That the City of Avon hereby enters into a Developer’s Agreement with ODG
in substantially the form as set forth in attached Exhibit A which is incorporated herein by this
reference, for the construction of public water main, sanitary sewer, pavement site prep,
stormwater drainage, sidewalk and all appurtenances thereto to serve ODG located on Avon
Commerce Parkway pursuant to plans and specifications approved by Planning Commission on
November 15, 2023 with final approval by the City Engineer on August 23, 2024.

Section 2 - The Mayor and President of Council are hereby authorized to sign said
Developer’s Agreement on behalf of the City.
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Section 3 - That it is found and determined that all formal actions of this Council
concerning and relating to the passage of this Ordinance were adopted in an open meeting of this
Council, and that all deliberations of this Council and of any of its committees that resulted in
such formal actions were in meetings open to the public, in compliance with all legal
requirements, including Section 121.22 of the Ohio Revised Code.

Section 4 - That this Ordinance is hereby declared to be an emergency measure necessary
for the preservation of the public peace, health, safety and welfare of the citizens of the City of
Avon, the immediate emergency being the necessity to authorize the City to enter into a
Developer’s Agreement with ODG for the construction of Public Improvements on Avon
Commerce Parkway before the end of the 2024 construction season; therefore, this Ordinance
shall be in full force and effect immediately upon its passage by Council and approval by the
Mayor.

PASSEDi Segécmzm( 2237  DATE SIGNED: -,
By: /9/%% (Z %

Brian Fischer, Council President

DATE APPROVED BY THE MAYOR: \Scpﬁméa’ [Q 203y

T

Bryan K. Jensen, Mayor

APPROVED AS TO FORM:

ot @ Jpwo

John/A/ Gasior, Law Director
City"of Avon, Ohio

ATTEST:

Barbara J. Brooks, é%erk of Council
POSTED: _ o %ﬂﬁﬁmégﬁ / Z{ LOAY
Electfonically and at City Hall as

Provided by Council

Prepared by:
John A. Gasior, Esq.
Law Director

I, Barbara J. Brooks, Clerk of the Council of
the City of Avon, Ohio, hereby certify this
doct}ment to be a true and exact copy of
Or'dmance No. 83-24, passed by the Council of
said City on September 9, 2024.

IN WITNESS WHEREOF, I have on this 11th

day of September 2024, affixed my signat
and official seal. Yy signature

Barbara J. Brooks, Clerk of the Council
of the City of Avon, Ohio




Exhibit A to Ord. No. 83-24
Revised: 9/9/24

EXHIBIT A
DEVELOPER'S AGREEMENT

THIS DEVELOPER'S AGREEMENT (this "Developet's Agreement" or this
"Agreement") i‘s entered into by and between ODG AVON I, LL.C, an Ohio limited liability
company, hereinafter refetred to as "Developer", and the CITY OF AVON, Lorain County,
Ohio, hereinafter referred to as "City". "Council" shall refer to the City Council of Avon, Lotain
County, Ohio, and "City Engineer" shall refer to the City Engineer of the City of Avon or his
designee hired to perform services on this project. The term "Development" shall refer to the
construction of public improvements, to wit: public waterline, sanitary sewer, stormwater
drainage, roadway base, street lighting, sidewalks & all appurtenances thereto, on a parcel of
land in the City (the “Property”) pursuant to plans and specifications contingently approved by
Planning Commission on November 15, 2023 (collectively, the "Public Improvements"); final
approval by the City Engineer occurring on August 23, 2024,

WHEREAS, the Development requires the construction and dedication of the Public
Improvements as set forth in the plans and specifications approved by Planning Comimission
and the City Engineer on the aforementioned dates which are to be dedicated to and accepted by
the City; and

WHEREAS, engineering estimates of the cost to construct the Public Improvements
have been agreed upon between the Developer and the City Engineer; and

WHEREAS, Developer desires to construct the Public Improvements for the
Development under terms of this Developer's Agreement so as to facilitate acceptance of same
by the City upon completion; and

WHEREAS, City is willing to agree to such provisions as are necessary for the

construction of the Public Improvements and acceptance as set forth herein;
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NOW, THEREFORE, THE FOLLOWING IS HEREBY AGREED TO BY AND
BETWELN THE DEVELOPER AND THE CITY OF AVON, LORAIN COUNTY,

OHI0:

1. Construction of Public Improvements.

The Developer is to construct and install, according to plans and specifications
submitted to Planning Commission, all Public Improvements shown and set forth in the Final
Development Plan as contingently approved by Planning Commission on November 15, 2023
and finalized subsequently by the City Engineer on August 23, 2024, (See, Exhibit A)

2. Engineer's Estimated Cost of Public Improvements.

The City Engineer has reviewed the estimated costs of construction of Public
Improvements as submitted by the Developet's Engineer and concurs with said estimated cost
in the amount of Five Hundred Twenty-Six Thousand Two Hundred Twenty-Nine and 50/100
Dollars ($526,229.50).

3. Performance Bond Agreement.

Developer is requited to schedule pre-construction meetings prior to commencement of
construction of the Public Improvements, Forty-Eight (48) hours prior to the scheduled pre-
construction meeting, Developer shall provide financial guarantees of performance for the
completion of the Public Improvements to the Finance Director of the City in the form attached
hereto as Exhibit "A-1 " representing One Hundred Ten (110%) percent of the total Engineet's
Estimate in the amount of Five Hundred Seventy-Eight Thousand Eight Hundr‘ed Fifty-Two and
45/100 Dollars ($578,852.45). In lieu of each such bond, Developer may provide (a) a letter of
credit, drawn on a federélly insured financial institution, which names the City as beneficiary,
(b) cash, (c) certificates of deposit conditionally assigned to the City made by a federally

insured financial institution (d) a combination of these items, in that total amount, or (€) such
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other security as is acceptable to the City. The financial guarantee shall be released to
Developer upon completion of all Public Improvements to be accepted by the City for the
Development to the satisfaction of the City Engineer and upon passage of ordinance by Council

accepting such Public Improvements.

4, Deposit for Engineering, Construction Inspection, and Material Testing Fees.

Prior to this Developer's Agreement being placed on Council's agenda for approval by
ordinance, Developer will deposit the sum of Thirty~-One Thousand Five Hundred Seventy-
Three and 77/100 Dollars ($31,573.77) with the Finance Director of the City to cover the
engineering, construction inspection and material testing fees commensurate with the work
petformed in connection with the construction of all Public Improvements. Should actual
expenses exceed the required deposit, the City reserves the right, at any time, to demand
additional funds be deposited under this Section to cover current or future engineering,
consiruction inspection, and material testing fees. Failure to make the required deposits with the
Finance Director within three (3) business days following the Finance Director's written
(including email) request shall constitute and be considered cause for the City to suspend any
further development work by the Developer until such time as the Developer is in full
compliance with this Section. The City shall not accept Public Ixﬁprovements in the
Development until all engineering, construction inspection and material testing fees then
outstanding have been paid.

Any deposit over and above actual expenses for engineering, construction and material
testing pertinent to the Development shall be released to the Developer only after the
completion of all Public.Improvernents in the Development to the satisfaction of the City

Engineer and acceptance of all of the Public Improvements by Council.



5, Stabilization Deposit.

Prior to this Developer's Agreement being placed on Council's agenda for approval by
ordinance, the Developer shall déposit the sum of Seven Thousand Seventy-Five and 83/100
Dollars ($7,075.83) with the Finance Director of the City for stabilization costs set forth in
ACO §1052.11(b) ($250 x 28.3033 acres).

6. Stormwater Inspection.

Prior to this Developer’s Agreement being placed on Council’s agenda for approval by
ordinance, the Developer shall deposit the sum of One Thousand Five Hundred and 00/100
Dollars ($1,500.00) with the Finance Director of the City of Avon for the stormwater inspection
fee required under ACO §1052.11(a) & ACO §210.01(£)(4)(B)(6).

7. Deposit for Legal Fees.

Prior to this Developer's Agreement being placed on Council's agenda for approval by
ordinance, the Developer shall deposit the sum of Five Thousand and 00/100 Dollars
($5,000.00) with the Finance Director of the City of Avon to cover the legal expenses
commensurate with the work performed. Should actual expenses exceed the required deposit,
the City reserves the right, at any time, to demand additional funds be deposited under this
Section to cover current or future legal fees. Failure to make the required deposits with the
Finance Director within three (3) business days following the Finance Director's written request
shall constitute and be considered cause for the City to suspend any further development work
by the Developer until such time as the Developer is in full compliance with this Section. The
City shall not accept Public Improvements in the Development until all legal fees have been
paid. Any deposit over and above actual legal expenses pertinent to the Development and shall

be released to the Developer only after the completion of all Public Improvements in the
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Development to the satisfaction of the City Engineer and the City Law Director and acceptance
of the Public Improvements by Council.

8. Deﬁosit for Miscellaneous Costs.

In order to provide the City with adequate funds to cover miscellaneous costs incurred
by the City relating to the Development, the Developer shall deposit the sum of Five Thousand
and 00/100 Dollars ($5,000.00) with the Finance Director of the City. This deposit shall be
made prior to an ordinance to accept Public Improvements pertinent to the Development being
placed on Council's agenda for action. This deposit shall be held by the Finance Director for a
period of three (3) years from the date of Council's acceptance of all the Public Improvements
in the Development by ordinance.

o. Indemnification and Liability Insurance.

The Developer hereby agrees to hold the City, its officers, directors, agents and
employees harmless and to indemnify them against all claims, expenses and liability as a result
of loss or injury a1'i$i11g out of the clearing of land or construction of the Development and
Public Improvements, Prior to the commencement of any work on the Development site or
construction, Developer agrees to provide the City with proof of One Million and 00/100
Dollars ($1,000,000.00) liability insurance protecting the City from liability arising out of the
construction of the Development and related Public Improvements. Developer shall not allow
this insurance to expire earlier than the effective period of the maintenance bond to 'be provided
by Developer pursuant to Section 11 of this Developer’s Agreement and a copy of the insurance

10.  Title Insurance. In lieu of providing title insurance, Developer warrants to the

City that it (the Developer) has good, sufficient and defensible title to the land on which the

Public Imptovements are to be constructed, and which will be dedicated to the City.
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I1. Maintenance Bond.

Prior to being placed on Council's agenda for acceptance of the Public Improvements,
Developer shall deposit wiﬂl the Finance Director a three (3) year maintenance bond for the
Public Improvements (measured from the date on which the Public Improvements are accepted
" by the City) in the amount of Fifty-Two Thousand Six Hundred Twenty-Two and 95/100
Dollars ($52,622.95), which represents ten percent (10%) of the estimated cost of the Public
Improvements.

12. Sidewalk Deposit.

Sidewalks are to be constructed as part of this development. However, construction will
be delayed until such time as the City completes construction of the roadway.

13.  Tree Deposit.

Not applicable to this Development.

14. Deposit for Street and Traffic Control Signage and Pavement Markings.

Traffic control devices and pavement markings are to be installed as part of this
development. However, installation will be delayed until such time as the City completes
construction of the roadway.

15. Deposit for Mechanical Traffic Control Devices,

Not applicable to this Development.

16. Areas Within Floodplain.

Developer, as per the approved construction plans, will not be disturbing any floodplain.

17. Assessments.

Developer warrants that there are no assessments outstanding on this real estate.
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18,  Payment or Satisfaction of Delinquent or Outstanding Obligations.

Unless otherwise specified in this document, prior to this Developer's Ag‘reement being
placed on Council's Agenda for approval by ordinance, any monies owed by the Developer to
the City, as determined by the Finance Director of the City, and which remain unpaid, shall be
paid by the Developer or approved as satisfied by the Finance Director.

19, Miscellaneous Provisions.

(a) Off-Site Storm Drainage.

Where applicable, the Developer agrees to comply with plans and' off-site storm
drainage approved by the City Engineer and, prior to the dedication of the Public Improvements
to the City, shall perform the clearing and cleaning of ditches and land reasonably necessary at
its expense. The City will provide the Developer with access to land owned and controlled by
the City for this purpose and the Developer shall be responsible for obtaining licenses ot
easements on all private lands necessary to satisfy the drainage plans approved by the City
Engineer. Any off-site storm drainage must comply with ACO §1050.11. See also ACO
§1050.09(c)(3).

20. Time for Commencement of Public Improvements; Acceptance by City.

a) Commencement. The Public Improvements are to be commenced within a

period of twelve (12) months from Council's adoption of the ordinance approving this
Developer's Agreement unless Council extends this period of time by legislative action. If
applicable, the Public Improvements shall not be commenced until a wetlands permit for the
Property has been issued by the Army Corps of Engineers. In the event that construction of
Public Improvements is not commenced within such twelve (12) month period or within the
petiod pursuant to an extension granted by the City, Developer shall, retutn to Planning

Commission and provide new engineering estimates of cost of construction of Public



Exhibit A to Ord, No. 83-24

¢

Improvements for the Development and the City Engineer may require, if necessary, the
Performance Bond, Maintenance Bond and engineering and legal fee deposits to be updated to
reflect the revised City Engineer's estimate of cost.

b) Acceptance by City. Developer shall advise the City, in writing, when the

Public Improvements for this Development have been completed (the "Developet's Completion
Notice"). Within a reasonable amount of time following receipt of Developer's Completion
Notice, the City Engineer and the City Director of Public Service (hereinafter, "Service
Ditector”) shall inspect the Public Improvements and advise Developer, in writing, of any
elements or portions of thereof which, in the opinion of the City Engineer and the Service
Director, have not been completed, in accordance with the plans and specifications approved by
the Planning Commission, and promptly thereafter Developer, the City Engineer and Service
Director shall confer, and mutually agree, as to the work to be undertaken by Developer to
cause such Public Improvements to be completed (a "Public Improvements Punchlist Items"),
Within a reasonable amount of time following completion of a Public Improvements Punchlist
Items to the satisfaction of the City Engineer and Service Director, the City Enginfeer will issue
notice to the Developer of completion with respect to the Public Improvements. Within three
(3) months following the date on which the City Engineer issues notification of the completion
of punchlist items, the City shall cause an ordinance to be placed on Council's agenda, for
acceptance of such Public Improvements.

21. Developer’s Right of Enfry,

Once the City has accepted dedication of the roadway, the Developere shall have a right
to enter the public property to complete sidewalk, lighting, grading and signage obligations.

22. Actual Costs of Public Improvements.
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The Developer, prior to passage of ordinance accepting the Public Improvements shall
submit to the Finance Director of the City the actual costs of the Public Improvements. Where
applicable, these actual costs shall be itemized as to roadway (length, width, type, unit cost,
street name), traffic control (signalization, location, cost), sanitary sewets (length by size, unit
cost, street location), storm sewers (length by size, unit cost, street location) water distribution
‘(length by size, unit cost, street location), park/bike trail(s) (if applicable, length, width, unit
cost, location) and pump station(s) (if applicable, cost, location, description) that are to be
accepted by the City. The costs for these items shall include all incidentals such as hydrants,
valves, manholes, catqh basins, etc., as necessary to construct the improvement.

23. Engineet's As-Built Documents.

Developer shall file with the City Planning Department as-built documents per City
Construction Standards and City Planning Ordinances. Prior to an ordinance being placed on
Council's agenda for acceptance of the Public Improvements in the Development the City
Engineer shall approve said As-.Builts. The as-built documents shall be submitted in hard copy
and electronic form. Electronic copy shall be submitted on the appropriate digital media in
DWG and PDF formats.

24. Stormwater Drainage Improvement Fee.

Prior to being placed on Council's agenda for acceptance of any Public Improvements in
the Development, Developer shall pay to the Director of Finance the sum of Twenty-Five
Thousand Nine Hundred Two Dollars and 61/100 Dollars ($25,902.61) Dollars, This fee shall
be placed into City Fund No. 273 in accordance with ACO § 1050.193. ($915.18 x 28.3033
acres)

25. Storm Water Detention and Fee.

No storm water detention fee shall apply to this Developiment.
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26. Storm Water Detention Area and Common Areas.

Not applicable to this Development (ACO §1050.11).

27. Maintenance and Repair of Storm Sewers Not Located Within the City Right-of-
Way.

Not applicable to this Development.

28. Compliance by Developer as Condition Precedent to Subsequent Development
or Phases.

Developer acknowledges and agrees that it will fully comply with all terms and
conditions contained herein as a condition precedent for the commencement of any subsequent
development or phase of development. The City may withhold approval of any such subsequent
development or Public Improvements until such time as the Developer fulfills all the terms,
conditions and requirements set out herein.

29. License to Enter Upon Private Streets, Driveways, and Parking Areas.

Not applicable to this Development.

30. Breach of Contract.

The Developer further agrees that any violation of or non-compliance with any of the
provisions and stipulations of this Developer’s Agreement shall constitute a breach of contract.
A breach of contract shall also be deemed to have occurred in the event of the Developer's
failure to perform work at the Development for a period of One Hundred Twenty (120) days
(subject to extension for delays caused by an event, or events, of force majeure), the
Developet's insolvency, appointment of a receiver, filing of a voluntary or involuntary petition
in bankruptcy, the commencement of a foreclosure proceeding of a lien against the
Development property, or its conveyance in lieu of foreclosure, The City agrees that in the
event of a breach, it shall provide Developer with notice thereof in writing. Should Developer

fail to remedy the breach, to the satisfaction of the City, within thirty (30) days after receiving
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notice thereof from the City, the City Engineer shall have the right to stop the work forthwith
and use Developet's financial guarantees of performance provided under Paragraph 3 for such
purpose, and require Developer to pay any additional amount required to complete the work.

31. Preservation and Restoration of Property.

Developer shall maintain the work during construction and until final acceptance by the
City. This maintenance shall constitute continuous and effective work prosecuted as required
with adequate equipment and forces to the end that the affected roadbeds, road surfaces and
structures are kept in satisfactory condition at all times up to the time of commencement of the
publicly bid road project. Developer shall be responsible for all damage or injury to property of
any character, including roadbeds and road surfaces, resulting from any act, omission, neglect
or misconduct in Developer's manner of method of executing said work satisfactorily, or due to
Developer's non-execution of said work, or at any time due to defective work or materials, and
said responsibility shall not be released until the work shall have been completed, accepted by
the City and the City has commenced work on the publicly bid project. When or where any
direct or indirect damage or injury is done to public or private property by or on account of any
act, omission, neglect or misconduct in the execution of the work or in consequence of the
non-execution thereof on the part of Developer, it shall restore, at its own expense, such
property to a condition similar or equal to that existing before such damage or injury was done,
by repairing, rebuilding, or otherwise restoring as may be directed by the City Engineer or
Service Director, or it shall make good such damage or injury, in gin acceptable manner.
In the event of any damage or injury to property as stated herein, all deposits and financial
guarantees set forth in this Developer’s Agreement shall be retained by the City and not
released until such time as the appropriate repairs are made and acceptable to the City Engineer,

Service Director and City Law Director.
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32. Ingress and Egress.

Developer shall restrict all movement of loads, vehicles and other equipment into and
from site in strict accordance with a route approved by the Service Director. All ingress and
egress into the Development during construction of the Public Improvements shall be made
through the designated construction entrance(s).

33.  Cleaning Up.

During construction, the Developer shall keep the site of the work and adjacent premises
as free from material, debris and rubbish as is practicable and shall remove this waste entirely
and at once, if, in the opinion of the Service Director, such material, debris or rubbish
constitutes a nuisance, a safety hazard or is objectionable in any way to the public.

Upon completion and before final acceptance of the work, the Developer shall remove from the
site of the work and adjacent premises all machinery, equipment, surpius matel"ials, excavated
and useless materials, rubbish, temporary buildings, barricades and signs, and shall restore the
site to the same general conditions that existed immediately prior to the commencement of its
operations.

The Developer shall clean off all cement streaks or drippings, paint smears or drippings,
rust stains, oil, grease, dirt, and any other foreign materials deposited or accumulated on any
public or private property caused by Developer.

In thé event Developer fails to comply with its obligations as set forth herein, the City
shall perform the necessary work to accomplish the clean up set forth herein and shall charge
the Developer for said work. Weekly erosion control inspections by a CESSWI ot CPESC
certified inspector must be completed in accordance with ACO §1052.10(c)(11). Any issues
atising out of these inspections or out of inspections conducted by City staff must be resolved

pursuant to ACO Chapter 1052.
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In the event of non-compliance and failure to cure after notice from the City, all deposits
and financial guarantees set forth in this Developer’s Agreement shall be retained by the City
and not released until such time as the approptiate clean up is made and acceptable to the City
Engineer, Service Director and City Law Director. Nothing in this section shall preclude the
City from seeking fines or other remedies associated with violations of any provisions of
Chapter 1050 and 1052,

34, Warranty Against Defects.

Developer shall warrant the Public Improvements to be free from defects and shall make
all necessary repairs or modification to the Public Improvements for a period of three (3) years
from acceptance of dedication of Public Improvements by the City. If the Developer fails to
meet the warranty obligations in a timely manner, the City may contract with any other party
for the necessary work or use its own employees to perform the work and be reimbursed by the
Developer o, if sufficient funds are available, to draw upon the financial guarantees provided
in this Developer’s Agreement,

35, City Ordinance and Regulations, Sutvival of Agreement, Non-Waiver.

Nothing in this Developer's Agreement shall constitute a waiver of the rights of the
Parties, including local government sovereign immunity. All City Ordinances and Regulations
not inconsist.ent with this Developer’s Agreement shall remain in full force and effect, and shall
be binding upon and control construction and development of the Development, and nothing
contained in this Developer’s Agreement, nor acceptance of dedication of Public Improvements
by the City, shall limit the effect of same, including, but not limited to, if applicable, design and
construction, planting of trees, street lighting, conveyance of required easements, payment of
storm drainage fees, park fees, sewer tap fees, and any other requirements of the Codified

ordinances of the City.

10
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36. A.D.A. Compliance.

Developer shall fully comply with all relevant requirements of the Americans with
Disabilities Act (the "A.D.A") and all site improvements subject to the AD.A must be approved
prior to construction by the City of Avon A.D.A Coordinator.

37. Severability Clause.

If any part, clause, provision or condition of this Developer's Agreement is held to be
void, invalid, or inoperative, such party, clause, provision or condition will be severed and will
not render invalid the remaining portions of this Developer’s Agreement.

38. Obligation to Notify.

Developer shall notify any transferee of the Development or any lot located in the
Development of the existence, terms and conditions contained in this Agreement and any
easements or restrictions required hereunder, and shall provide the City with a copy of the
notification immediately thereafter.

39, Addresses of Parties for Purpose of Notice.

All notices and communications between parties pursuant to this Developer’s
Agreement shall be in writing and shall be made upon the City through the Office of the Mayor,
Avon City Hall, 36080 Chester Road, Avon, Ohio 44011, and upon the Developer, Ed Jasinski,
ODG Avon I, LLC, 7047 Spinach Drive, Mentor, Ohio 44060, or to such alternate address as
may be specified by either Party pursuant to a notice to the other Party.

40.  Parties Bound.

This Agreement shall be binding upon and inure to the benefit of the Developer, its
builders, contractors, subcontractors, its executors, administrators, agents and assigns and shall
further be binding upon and inure to the City and its assigns.

41. Modification or Amendment,

11
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This Developet's Agreement shall not be modified or amended except by a written
instrument signed by Developer or Developer's assignee, if any, and the Mayor or other
authorized agent of the City and approved by vote of a majority of the members of City
Council. Emails attached hereto are incorporated herein for reference.

42,  Applicable Law and Venue, This Agreement shall be subject to and governed by

the laws of the State of Ohio and any dispute between the parties shall be filed in Lorain County,

Ohio.

| n
IN WITNESS WHEREOFY, the parties have affixed their signatures hereto this _7_

day of meu, ,2024

ODG AVON I, LLC, an Ohio limited

liability company
By: Q‘ﬁ/

Ed Jasinski
Its:  Member

CITY OF AVON

L@OA/&O/.@ %U\V%A—— By: A4
Bryan K. Jensen, M}yor

“

By::
Brian Fischer, Council President

Approved as to Form:

O

A. Gasior, Esq.,
L#&v Director, City of Avon

12
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EXHIBIT A-1
PERFORMANCE BOND AGREEMENT

THIS PERFORMANCE BOND AGREEMENT is entered into by and between ODG
AVON ], LLC, an Ohio limited liability company, hereinafter referred to as "Developer”, and
the City of Avon, Lorain County, Ohio, hereinafter referred to as “City". "Council”, as referred
to herein, shall refer to the City Council of Avon, Lorain County, Ohio, and "City Engineer" shall
refer to the City Engineer of the City of Avon, or his designee hired to perform serﬁces on this
project. The term "Development" shall refer to the construction of improvements, including
public utilities on Avon Commerce Parkway to be located on a 28.3033 acre parcel of land in the
City, said utilities to include public waterline, sanilary sewer & appurtenances thereto, pursuant
to plans and specifications approved by Planning Commission on August 21, 2024 (collectively,
the "Public Improvements") subject to final approval by the City Engineer. The term "Developer's
Agreement” shall refer to the Developer's Agreement by and between Developer and the City '
executed by the parties thereto pursuant tho City Ordinance No. 83-24,

WHEREAS, the Development involves the construction and dedication of Public
Improvements, as set forth in the plans and specifications approved by Planning Commission
on the aforementioned date, which are to be accepted by the City; and

WHEREAS, the D‘evelopm‘ent Regulations of the City and the Developer's Agreement
provide that the Developer shall furnish a Performance Bond, or a bond with substantially the
same effect, letter of credit, cash, certificates of deposit or such other financial security as is
acceptable to the City, in an amount equal to 61' exceeding 110% of the Developer's Engineer's
estimated construction costs, engineering fees and inspection fees, as approved by the City

Engineer; and;

13
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WHEREAS, based upon the estimates of cost of construction of the Public
Improvements in the Development by the Developer's Engineer, as approved by the City
Engineer, Developer shall provide financial guarantees of performance for the Public
Improvements to the Finance Director of the City in the form of a Petformance Bond
Agreement, in the form attached heteto as Exhibit "A-1", in the amount Five Hundred Seventy-
Eight Thousand Eight Hundred Fifty-Two and 45/100 Dollars ($578,852.45) for the Public
Improvements, which is equal to One Hundred Ten (110%) percent of the total of Developet's
Engineer's estimate of construction costs.

NOW, THEREFORE, in consideration of the foregoing promises and to ensure the
faithful performance of the Developer's Agreement, the Developer has undertaken the
following:

1, Developer will deliver to the Director of Finance of the City a Performance
Bond, a copy of which is attached hereto as Exhibit A, or a bond with substantially the same
effect, in the amount of Five Hundred Seventy-Bight Thousand Eight Hundred Fifty-Two and
45/100 Dollars ($578,852.45). for the Public Improvements, which represents One Hundred
Ten (110%) percent of the total of Developer's Engineet's estimate of construction costs.

2. The funds which can be drawn by Developer upon the gnatantees of
performance shall be used for the sole purpose of payment of the cost of construction of the
Public Improvements in the Development and for engineering and/or legal fees related to said
Development in the event these deposits are exceeded.

3. In the event the Developer deposits cash as permitted by Section (1)(b), before
delivering checks in payment for the aforesaid invoices, the lending institution shall require the
contractor, subcontractor or supplier to furnish an appropriate Affidavit stating that all

subcontractors, labor, machinery, material and fuel have been paid for, and require copies of
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Exhibit A to Ord. No, 83-24

insurance, and lien waivers. All invoices must be accompanied by a letter from the City
Engineer approving payment.

4, In the event the Developer deposits a letter of credit as permitted by Section 1(a),
the lending institution's liability under the itrevocable letter of credit shall be reduced at the
time payments are made and in the amount of such payments that are made for construction of
the Public Improvements in the Development, Four (4%) percent of each invoice amount will
be retained by the lending institution throughout the course of construction until the Public
Improvements are compleled.

5. The Developer and its lending institution shall at all times keep the records of
said letter of credit open to inspection by the City Engineer or any other duly authorized agent
of the City.

6. Upon completion of the Public Improvements in the Development to the
satisfaction of the City Engineer and the City Director of Public Service, acceptance of
dedication of the Public Improvements by the City, payment of all costs and expenses of said
Public Improvements, payment of all engineering and legal expenses of the City, compliance
with all provisions of the Developer's Agreement and upon written instruction from the Director
of Finance of the City, all guarantees of the Developer's performance shall be released in
accordance with the Developer's Agreement and, in the event Developer has deposited a letter
of credit pursuant to subclause (a) of Section 1 hereof, the financial institution which issued the
letter of credit may release the remainder of the letter of credit, and cancel the letter of credit.

7. In the event of the Developer's default, as defined in the Developer's Agreement,
beyond any applicable grace petiod, the City shall have the right to draw from the Developel s
guarantee of performance to complete construction of the Public Improvements at the

Development, or any part thereof, and to pay any engineering or legal fees pettinent to the

15



Exhibit A to Ord, No, 83-24

installation of all Public Improvements for the Development over and above the Developer's
deposits, and the lending institution, bonding company or other such surety, as may be
applicable, is authorized to release the funds upon certification by the Director of Finance of the
City that the funds will be used for completion of construction of the Public Improvements for
the Development and any applicable fees.

8. The lending institution, bonding company or other such surety, as may be
applicable, shall accept as full and complete evidence of default and of the resulting right of the
City to complete said Public Improvements or any portion thereof a copy of the Resolution or
Ordinance from the City duly authenticated by the Clerk of Council declaring said default and
the intention of the City to proceed to complete the performance of said Public Improvement
contracts or any portion thereof.

IN WITNESS WHEREOF, the parties have affixed their signatures hereto this Sth
day of _ September , 2024,

ODG AVON I, LLC, an Ohio limited

g liability compaW
@\ J W By:
\ \ o=

Ed Jasinski / /4
Its: MW’"M
CITY OF AVON

ﬁMm z@zzz By:
MW ‘-/@Mﬂfﬂn/

Approved as to Forny:

QA/«,Q

_Gasior, Esq., Ldw Director, City of Avon

Bryan K. Jensen, Mayor

By: __/9 M

Brian Fischer, Council President

16
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ACKNOWLEDGMENT AND ACCEPTANCE
BY LENDING INSTITUTION
The lending institution for ODG AVON I, LLC, an Ohio limited liability company, for
Avon Commerce Patkway Extension does hereby acknowledge receipt of a copy of this
Performance Bond Agreement and the Subdivider's Agreement, accepts same, is willing to be
- bound by these documents as additional escrow instructions for the financial guarantees therein

provided.

Slgnature of Officer

Liberty Mutual Insurance Company
Printed Name of Bank or Surety
Barbara A. Leeper
Attorney-in-Fact

Title of Officer

September 5, 2024
Date

17
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This Power of Attomney limits the acts of those named herein, and they have no authority to
be blnd the Company except in the manner and to the extent hereln stated.

Mutlla,l, Liberty Mutual Insurance Company
SURETY The Ohio Casualty Insurance Company

West American Insurance Company

POWER OF ATTORNEY

KNOWN ALL PERSONS BY THESE PRESENTS: That The Ohio Casualty Insutance Company is a corporation duly organized under the laws of the State of New Hampshire, that
Liberty Mulual Insurance Company is a corporation duly organized under the laws of the State of Massachusetts, and West American {nsurance Company is a corporation duly
organized under the laws of the State of Indiana (herein collectively called the “Companies”), pursuant to and by authority herein set forth, does hereby name, constitute and appoint
Barbara A. Leeper_all of the cily of Pittsburgh state of PA_ils true and fawful attomey-in-fact, with full power and authority hereby conferred o sign, execute and
acknowledge the following surety bond:

Princlpal Name: ODG Avon |, LLC
Obligee Name; City of Avon
Surety Bond Number; 387010821 Bond Amount: Seg Bond Form

IN WITNESS WHEREOF, this Power of Atlomes has been subscribed by an authorized officer or official of the Companies and the corporate seals of the Companies have been affixed
therelo his_StN_day of _September 2024

Liberty Mutual Insurance Company
The Ohio Casually Insurance Company
West American Insurance Company

At ——

Nathan J. Zangerle, Assistant Secrelary

STATE OF PENNSYLVANIA ss
COUNTY OF MONTGOMERY

Onthis 5th dayof _ September _, 2024 before me personally appeared Nathan J. Zengerle, who acknowledged himself to be the Assistant Secretary of Liberty Mutual
Insurance Company, The Ohio Casually Company, and West American Insurance Company, and that he, as such, being authorized so lo do, execute the foregoing instrument for the
purposes therein contained by signing on behaif of the corporations by himself as a duly authorized officer.

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my notarial seal al Plymouth Meeting, Pennsylvania, on the day and year first above written.

Commonwealth of Pennsylvania - Notary Seal

Teresa Pasteila, Notary Public A
Montgomery County

My commission explres March 28, 2025 By:
__ C ion oun 11280;;4 Teresa Pastella, Notary Public

This Power of Altomey is made and executed pursuant to and by authority of the following By-laws and Authorizations of The Ohio Casually Insurance Company, Liberty Mutual
insurance Company, and West American insurance Company which resolutions are now in full force and effect reading as follows:

ARTICLE IV ~ OFFICERS: Section 12. Power of Attomey.
Any officer or other official of the Comoration aulhorized for that purpose in wriing by the Chairan o the President, and subject to such limitation as the Chairman or the
President may prescribe, shall appoint such atlomeys-in-fac, as may be necessary to act in behalf of the Corporation to make, execule, sea, acknowledge and deliver as surety
any and all undertakings, bonds, recognizances and other surety obligations. Such attorneys-in-fact, subject to the limitations set forth in their respective powers of attomey,
shall have full power to bind the Corparalion by their signature and execulion of any such instruments and to attach thereto the seal of the Corporation. When so executed, such
instruments shall be as binding as if signed by the President and attested to by the Secretary. Any power or authority granted to any representative or attorney-in-fact under the
provistons of this article may be revoked at any time by the Board, the Chaiman, the President of by the officer or officers granting such power or authonty.
ARTICLE Xiil - Execution of Contracts: Section 5. Surety Bonds and Undertakings.
Any officer of the Company authorized for that purpose in writing by the chairman or the president, and subject to such limitations as the cheirman or the president may prascribe,
shall appoint such atfomays-in-fact, as may be necessary 1o acl in behalf of the Company to make, execute, seal, acknowledge and deliver as surety any and all undertakings.
bonds, recognizances and other surety obfigations. Such atlomeys-in-fact, subject to the limitations set forth in their respeclive pawers of attorney, shall have full power fo bind
the Company by their signature and execution of any such instruments and lo altach thereto the seal of the Company. When so executed such instuments shall be as binding
as if signed by the president and attested by the secretary.
Cerllficate of Designation - The President of the Company, acting pursuant lo the Bylaws of the Company, authorizes Nathan J. Zangerle, Assistant Secrelary lo appoint such
attomeys-infacl as may be necessary lo act on behall of the Company lo make, execute, seal, acknowledge and deliver as surety any and all underizkings, bonds, recognizances and
other surety obligations.
Authorization - By unanimous consent of the Company's Board of Directors, the Company consents that facsimile or mechanically reproduced signature of any assistant secretary
of the Company, wherever appearing upon a certified copy of any power of attomey issued by the Company in connection with surety bonds, shall be valid and binding upon the
Company with the same force and effect as though manually affixed.
1, Renee C. Liewellyn, the undersigned, Assislant Secretary, of Liberty Mutual [nsurance Company, The Ghio Casualty Insurance Company, and West American Insurance Company
do hereby certify that this power of altomey executed by said Companies is in full force and effect and has not been revoked.

IN TESTIMONY WHEREOF, | have hereunto set my hand and affixed the seals of said Companies this _Sth_day of September 2024

Henee C. Liewellyn, Assistant Secretary

LMIC. OCIC, WAIC - SurePath 082024

[ Ear hand and/or Power of Attornev (POA) verification inquiries,



SURETY

Liberty Mutual Insurance Company

FINANCIAL STATEMENT — DECEMBER 31, 2023

Assets

Cash and Bank Deposits

*Bonds — U.S Government

*Other Bonds

*Stocks

Real Estate

Agents' Balances or Uncollected Premiums
Accrued interest and Rents

Other Admitted Assets

Total Admitted Asset

$1,850,245,073.00
$3,859,565,383.00
$21,048,805,773.00
$19,937,271,802.00
$122,228,711.00
$8,208,660,427.00
$186,906,667.00
$15,677,869,683.63

$70,891,553,519.63

Liabilities
Uneamed Premiums
Reserve for Claims and Claims Expense
Funds Held Under Reinsurance Treaties
Reserve for Dividends to Policyholders
Additional Statutory Reserve

Reserve for Commissions, Taxes
and Other Liabilities . .

Total
Special Surplus Funds
Capital Stock
Paid in Surplus
Unassigned Surplus
Surplus to Policyholders

Total Liabilities and Surplus

$10,298,963,305.00
$28,848,537,243.00
$360,714,151.00
$1,310,198.00
$296,126,000.00

$7,622,413,466.63
$47,428,064,363.63
$209,508,757.00
$10,000,075.00
$13,834,867,488.00
$9,409,112,836.00
$23,463,489,156.00

$70,891,553,519.63

* Bonds are stated at amortized or investment value; Stocks at Assoclation Market Values.

Insurance.

[, TIM MIKOLAJEWSKI, Assistant Secretary
a true, and correct statement of the Assets an

knowledge and belief.

The foregoing financial information Is taken from Liberty Mutual Insurance Company's financial statement filed with the Massachusetts Department of

of Liberty Mutual Insurance Company, do hereby certify that the foregoing is
d Liabilities of said Corporation, as of December 31, 2023, to the best of my

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the seal of said Corporation at Seattle, Washington,

this 8th day of March, 2024.

LMS-20833e 03/24

Ty & ol

Timothy A. Mikolajewski, Assistant Secretary



Etfective Bate: April 24, 1924
Expiration Bate: April 1, 2025

State of Ohio

Bepartment of Ingurance
Certificate of Authority

Thig ig to Certifp, that
' LIBERTY MUTUAL INSURANCE COMPANY

NAIC No. 23043
iz authorized in @bio to trangact the business of insurance ag befined in the following section(g) of the Ghio Reviged Code:
Section 3929.01 (A)
Aircraft Accident & Health
Allied Lines Inland Marine
Boiler & Machinery Medical Malpractice
Burglary & Theft ‘ Multiple Peril- Commercial
Collectively Renewable A & H Multiple Peril- Farmowners
Commercial Auto - Liability Multiple Peril- Homeowners
Commercial Auto - No Fault Noncancellable A & H
Commercial Auto - Physical Damage Nonrenew-Stated Reasons (A&H)
Credit Ocean Marine
Credit Accident & Health Other Accident only
Earthquake Other Liability
Fidelity Private Passenger Auto - Liability
Financial Guaranty Private Passenger Auto - No Fault
Fire Private Passenger - Physical Damage
Glass Surety
Group Accident & Health Workers Compensation

Guaranteed Renewable A & H

Whig Certificate of Huthority is subject to the latg of the SHtate of ®Ghin,

St L AAtpeh—

Mike DeWine, Governor Judith French, Director




